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[Title]
Enforcement of Mortgage against Pledgor of Joint and Several Guarantee Obligation, and Interruption of Prescription by Principal Obligor
[Deciding Court]

Supreme Court 
[Date of Decision]

27 September 1996 
[Case No.]
Case No. 1914 (o) of 1995 


[Case Name]

Claim for Monetary Loan
[Source]

Minshu Vol. 50 No. 8: 2395, Hanrei Jiho No. 1581: 57, Hanrei Taimuzu No. 922: 204
[Summary of Facts]

X, which was engaged in the business of providing housing loans, provided such loans to customers for their purchases of real estate that were either sold by A or brokered by A. A contracted with X to the effect that it would provide a joint and several guarantee for the debt obligations incurred by these customers to X, but not exceeding a set amount. In order to secure the right that X acquired against A pursuant to this joint and several guarantee contract, B provided a revolving mortgage over real estate that it owned.
Y1, a client of A, borrowed money from A as a housing loan. Y2 stood as joint and several guarantor for this loan obligation of Y1’s, which fell due for performance in August 1984. X petitioned to enforce the revolving mortgage on 26 October of that year. By the end of 1984 the execution court, which allowed X’s petition, served A with an original copy of its ruling to start auction proceedings pursuant to Article 188 and 45(2) of the Civil Execution Act.
In these proceedings, X sued Y1 for performance of the loan obligation, and Y2 for performance of the joint and several guarantee obligation. This lawsuit was brought on 25 October 1989, meaning that five years had passed since when performance fell due. Although Y1 and Y2 invoked commercial short-term prescription (under Article 522 of the Commercial Code), the lower court allowed X’s claim, ruling that prescription had been interrupted. Y1 and Y2 filed a final appeal.
[Summary of Decision]

Judgment reversed and the Supreme Court’s own judgment substituted; X’s claims dismissed in full.

“In the event where a petition is filed for auction proceedings to enforce a mortgage over real estate that is owned by pledgor, if the execution court issues a ruling for the start of those proceedings and an original copy of that ruling is served on the obligor, the effect on the obligor under Article 155 of the Civil Code will be to interrupt prescription of the claim secured by that mortgage (see Supreme Court, Second Petty Bench decision…, 21 November 1975, Minshu Vol. 29 No. 10: 1537). It is appropriate to take the view however, that the progress of auction proceedings that were petitioned for by obligee A against pledgor D who provided a mortgage to secure a joint and several guarantee obligation of C in respect of the principal debt owed by B, does not constitute grounds for the interruption of prescription of the principal debt owed by B.”
“That is because no proceedings are scheduled, as part of the auction proceedings for the enforcement of a mortgage that ascertain, in a final and binding manner, the existence or not of the right that is secured by the mortgage, or its value. Furthermore, in view of the fact that after issuing its ruling to start auction proceedings, the execution court embarks ex officio on the procedures for achieving an appropriate realization, in a process involving a barely perceptible level of participation by the obligees, the progress of those procedures, instigated at the petition of obligees for an auction to enforce a mortgage, is rightly construed as constituting neither a judicial claim relating to a right secured by a mortgage (under Article 149 of the Civil Code) nor grounds for the interruption of prescription corresponding to such a judicial claim. In addition, legally speaking, the execution court’s service on the obligor of an original copy of its ruling to start auction proceedings is not a method for manifesting the obligees’ intention to the obligor – it is instead notice given to the obligor, as a party with an interest in the auction proceedings, that the court has issued a decision for the attachment of the property that was the object of the auction petition, so as to give the obligor an opportunity to file an appeal as part of the execution proceedings. Since it is also not possible to immediately construe the fact that such service has been executed as having the effect of interrupting prescription of the right secured by the mortgage, as a demand under Article 153 of the Civil Code, the progress itself of auction procedures instigated at the petition of obligees for an auction to enforce a mortgage will not constitute a “claim” under Article 147(i) of the Civil Code. It follows, furthermore, that in the event also where such a mortgage is provided in order to secure a joint and several guarantee obligation, there is rightly viewed to be no scope for such service to take effect as a ‘claim for performance’ against the principal obligor under Article 434 of the Civil Code applied mutatis mutandis under Article 458 of the Code. … In this case also, X’s petition for auction proceedings to enforce the revolving mortgage in question is rightly described as not interrupting the prescription of its rights and claims under the loan contract in question.”
